






































Documents to which reference is made 

Footnote 
number Corresponding document 

1 5th Meeting of the Inter-Governmental Conference for the Setting up of a 
European System for the Grant of Patents, held on 24-25 January and 2-4 
February 1972, BR/168 e/72 eld/KM/gc 

2 Practice notice dated 2 November 2006: ww.ipo.gov.uk/patent/p-
decisionmaking/p-law/p-law-notice/p-law-notice-subjectmatter.htm 

3 Practice notice dated 7 February 2008: www.ipo.gov.uk/patent/p-
decisionmaking/p-law/p-law-notice/p-law-notice-subjectmatter-
20080207.htm 

4 T 1173/97 - Computer program product/IBM (OJ EPO 10/1999, 609) 

5 T 424/03 - Clipboard formats/MICROSOFT 

6 T 258/03 - Auction method/HITACHI (OJ EPO 12/2004, 575) 

7 T 1284/04 - Loan system/KING 

8 T 38/86 - Text processing/IBM (OJ EPO 9/1990, 384) 

9 G 2/88 - Friction reducing additive/MOBIL OIL III (OJ EPO 4/1990, 93) 

10 T 163/85 - Colour television signal/BBC (OJ EPO 9/1990, 379) 

11 T 190/94 - No headword 

12 T 125/01 - Gerätesteuerung/HENZE 

13 T 1177/97 - No headword 

14 T 172/03 - Order management/RICOH 

15 T 833/91 - No headword 

16 T 204/93 - No headword 

17 T 769/92 - General purpose management system/SOHEI (OJ EPO 
8/1995, 525)  

18 Minutes of the 9th meeting of Working Party I, Luxembourg, 12-22 October 
1971, BR 135 e/71 prk 

19 See reference 8  

20 T 931/95 - Controlling pension benefits system/PBS PARTNERSHIP (OJ 
EPO 10/2001, 441) 



21 Preliminary drafts of the EPC: 
- 2335/IV/65-E dated 22 January 1965  
- BR/70/70 dated 21 December 1970 

22 - See reference 18 
- Minutes of the Munich Diplomatic Conference for the Setting up of a 
European System for the Grant of Patents, Munich, 10 September to 5 
October 1973, M/PR/I 

23 See reference 1 

24 Revision of the European Patent Convention, CA/100/00 e 

25 “TRIPS und das Patentierungsverbot von Software ‘als Solche’”, Daniele 
Schiuma, GRUR Int 1998, p852 ff. 

26 Minutes of the 14th meeting of the Committee on Patent Law, 3-6 July 
2000, CA/PL PV 14 e 

27 Minutes of the 81st meeting of the Administrative Council, 5-7 September 
2000, CA/PV 81 e 

28 Comments by CPCCI (Standing Conference of the Chambers of 
Commerce and Industry of the European Economic Community), 2 April 
1973, M/18 

29 See reference 27 

30 Basic proposal for the revision of the European Patent Convention, 13 
October 2000, MR/2/00 

31 MR/8/00 

32 MR/16/00 

33 Agreement on Trade-Related Aspects of Intellectual Property Rights 
(Annex 1C of the Marrakesh Agreement Establishing the World Trade 
Organization) 

34 - C.M. Correa/A.A. Yusuf, Intellectual Property and International Trade: 
The TRIPS Agreement, p199 f. 
- Neef, in Busche/Stoll, TRIPs, Art. 27 Rdn. 33-34, p447 f. 

35 See reference 25 

36 “Proposal for a Directive of the European Parliament and of the Council on 
the patentability of computer-implemented inventions”, COM(2002) 92 
final, 20 February 2002 

37 P5_TC1-COD(2002)0047 dated 26 March 2004 (OJ EU C 77 E, p230 ff.) 



38 German Bundesgerichtshof decisions 
- X ZB 15/67 “Rote Taube”, 27 March 1969 (GRUR 1969, 672 ff.) 
- X ZB 15/98 “Sprachanalyseeinrichtung”, 11 May 2000 (GRUR Int 2000, 
930 ff.) 

39 P6_TA(2005)0275 dated 6 July 2005 (OJ EU C 157 E, p265) 

40 Recommendation for Second Reading, A6-0207/2005 of 21 June 2005 
 







Verfahrensordnung der 
Großen Beschwerdekammer, 
 
 
Artikel 10 
 
Stellungnahmen Dritter 
 
(1) Im Rahmen der Verfahren 
gemäß 
Artikel 112 EPÜ können 
schriftliche Stellungnahmen, 
die von Dritten eingereicht 
werden und die in diesem 
Verfahren zu 
klärende Rechtsfragen betreffen, 
nach 
dem Ermessen der Kammer 
behandelt 
werden. 
 
 
(2) Die Kammer kann im 
Amtsblatt des 
Europäischen Patentamts nähere 
Bestimmungen betreffend diese 
Stellungnahmen bekanntmachen. 

Rules of Procedure 
of the Enlarged Board of Appeal 
 
Article 10 
 
Statements by third parties 
 
(1) In the course of proceedings 
under 
Article 112 EPC, any written 
statement 
concerning the points of law 
raised in 
such proceedings which is sent to 
the 
Board by a third party may be 
dealt with 
as the Board thinks fit. 
 
 
 
 
(2) The Board may announce 
further 
provisions concerning such 
statements 
in the Official Journal of the 
European 
Patent Office if it seems 
appropriate. 
 

Règlement de procédure de la 
Grande Chambre de recours 
 
Article 10 
 
Observations des tiers 
 
(1) Au cours des procédures 
visées à 
l'article 112 CBE, la Chambre 
traite 
comme elle le juge bon toutes 
observations 
écrites qui lui sont adressées par 
les tiers relatives aux questions 
de droit 
objet de ladite procédure. 
 
 
 
 
 
(2) Si elle l'estime utile, la 
Chambre 
publie dans le Journal officiel de 
l'Office 
européen des brevets toutes 
autres 
dispositions concernant de telles 
observations. 
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Mitteilung der Großen Beschwer-
dekammer zum Verfahren G 3/08

Die Präsidentin des Europäischen Patent-

amts hat der Großen Beschwerdekammer

gemäß Artikel 112 (1) b) EPÜ Rechtsfragen

vorgelegt, die die Grenzen der Patentierbar-

keit von Programmen für Datenverarbeitungs-

anlagen gemäß Artikel 52 (2) c) und (3) EPÜ

betreffen. Das Verfahren ist unter dem Akten-

zeichen G 3/08 anhängig.

Die Vorlagefragen lauten:

1. Kann ein Programm für Datenverarbei-

tungsanlagen nur dann als Programm für

Datenverarbeitungsanlagen als solches von

der Patentierbarkeit ausgeschlossen werden,

wenn es ausdrücklich als Programm für

Datenverarbeitungsanlagen beansprucht

wird?

2. a) Kann ein Anspruch auf dem Gebiet der

Programme für Datenverarbeitungsanlagen

das Patentierungsverbot nach Artikel 52 (2) c)

und (3) EPÜ allein schon dadurch über-

winden, dass ausdrücklich die Verwendung

einer Datenverarbeitungsanlage oder eines

computerlesbaren Datenspeichermediums

erwähnt wird?

b) Wenn Frage 2 a verneint wird, ist zur Über-

windung des Patentierungsverbots eine

weitere technische Wirkung erforderlich, die

über die Wirkungen hinausgeht, die mit der

Verwendung einer Datenverarbeitungsanlage

oder eines Datenspeichermediums zur

Ausführung bzw. Speicherung eines

Programms für Datenverarbeitungsanlagen

inhärent verbunden sind?

3. a) Muss ein beanspruchtes Merkmal eine

technische Wirkung auf einen physikalischen

Gegenstand in der realen Welt hervorrufen,

um einen Beitrag zum technischen Charakter

des Anspruchs zu leisten?

b) Wenn Frage 3 a bejaht wird, ist als physi-

kalischer Gegenstand eine nicht näher

bestimmte Datenverarbeitungsanlage

ausreichend?

Communication from the Enlarged
Board of Appeal concerning case
G 3/08

In accordance with Article 112(1)(b) EPC, the

President of the European Patent Office has

referred the following points of law concerning

the limits of patentability of programs for com-

puters within the meaning of Article 52(2)(c)

and (3) EPC to the Enlarged Board of Appeal.

The case is pending under ref. No. G 3/08.

The questions referred are:

1. Can a computer program only be excluded

as a computer program as such if it is expli-

city claimed as a computer program?

2.(a) Can a claim in the area of computer

programs avoid exclusion under Art. 52(2)(c)

and (3) merely by explicity mentioning the

use of a computer or a computer-readable

data storage medium?

(b) If question 2(a) is answered in the nega-

tive, is a further technical effect necessary to

avoid exclusion, said effect going beyond

those effects inherent in the use of a com-

puter or data storage medium to respectively

execute or store a computer program?

3.(a) Must a claimed feature cause a tech-

nical effect on a physical entity in the real

world in order to contribute to the technical

character of the claim?

(b) If question 3(a) is answered in the posi-

tive, is it sufficient that the physical entity be

an unspecified computer?

Communication de la Grande
Chambre de recours concernant la
procédure G 3/08

Conformément à l'article 112(1)b) CBE, la

Présidente de l'Office européen des brevets a

soumis à la Grande Chambre de recours des

questions de droit relatives aux limites de la

brevetabilité des programmes d'ordinateur au

sens de l'article 52(2)c) et (3) CBE. L'affaire

est en instance sous le numéro G 3/08.

Les questions de la saisine sont les

suivantes :

1. Un programme d'ordinateur ne peut-il être

exclu à titre de programme d'ordinateur en

tant que tel que s'il est revendiqué de façon

explicite en tant que programme d'ordina-

teur ?

2. a) Une revendication relevant du domaine

des programmes d'ordinateur peut-elle

échapper à l'exclusion prévue à l'article 52(2)c)

et (3) CBE en mentionnant simplement de

façon explicite l'utilisation d'un ordinateur ou

d'un moyen d'enregistrement de données

déchiffrables par ordinateur ?

b) S'il est répondu par la négative à la ques-

tion 2 a), un effet technique supplémentaire

est-il nécessaire pour échapper à l'exclusion,

ledit effet allant au-delà des effets inhérents à

l'utilisation d'un ordinateur ou d'un moyen

d'enregistrement de données en vue, respec-

tivement, d'exécuter ou d'enregistrer un

programme d'ordinateur ?

3. a) Une caractéristique revendiquée doit-

elle produire un effet technique sur une entité

physique dans le monde réel pour contribuer

au caractère technique de la revendication ?

b) S'il est répondu par l'affirmative à la ques-

tion 3 a), suffit-il que cette entité physique soit

un ordinateur non déterminé ?
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c) Wenn Frage 3 a verneint wird, können

Merkmale einen Beitrag zum technischen

Charakter eines Anspruchs leisten, wenn die

einzigen Wirkungen, zu denen sie beitragen,

unabhängig von der jeweils verwendeten

Hardware sind?

4. a) Erfordert die Tätigkeit des Program-

mierens einer Datenverarbeitungsanlage

notwendigerweise technische Überlegungen?

b) Wenn Frage 4 a bejaht wird, leisten dann

alle Merkmale, die sich aus der Tätigkeit des

Programmierens ergeben, einen Beitrag zum

technischen Charakter eines Anspruchs?

c) Wenn Frage 4 a verneint wird, können

Merkmale, die sich aus der Tätigkeit des

Programmierens ergeben, nur dann einen

Beitrag zum technischen Charakter eines

Anspruchs leisten, wenn sie bei der Ausfüh-

rung des Programms zu einer weiteren tech-

nischen Wirkung beitragen?

Der vollständige Text der Vorlage in engli-

scher Sprache kann auf der Website des

Europäischen Patentamts unter

www.epo.org/patents/appeals/eba-decisions/

referrals/pending.html

abgerufen werden.

Die Große Beschwerdekammer wird sich in

der folgenden Besetzung mit der Vorlage

befassen:

P. Messerli (Vorsitzender), M. Vogel (DE),

D. Rees (GB), M. Dorn (DK), K. Härmand (EE),

A. Klein (FR), J.-P. Seitz (FR).

Es ist damit zu rechnen, dass Dritte von der

Gelegenheit Gebrauch machen wollen,

schriftliche Stellungnahmen nach Artikel 10

der Verfahrensordnung der Großen

Beschwerdekammer (ABl. EPA 2007, 303 ff.)

einzureichen. Damit solche Stellungnahmen

in geeigneter Form berücksichtigt werden

können, sollten sie bis Ende April 2009

unter Nennung des Aktenzeichens G 3/08

und unter Beifügung etwaiger neu aufge-

führter Dokumente bei der Geschäftsstelle

der Großen Beschwerdekammer eingereicht

werden. Eine zusätzliche Einreichung der

Stellungnahme und Dokumente in elektro-

nischer Form wäre dienlich

(Dg3registry_eba@epo.org).

(c) If question 3(a) is answered in the nega-

tive, can features contribute to the technical

character of the claim if the only effects to

which they contribute are independent of any

particular hardware that may be used?

4.(a) Does the activity of programming a

computer necessarily involve technical

considerations?

(b) If question 4(a) is answered in the

positive, do all features resulting from

programming thus contribute to the technical

character of a claim?

(c) If question 4(a) is answered in the nega-

tive, can features resulting from programming

contribute to the technical character of a claim

only when they contribute to a further tech-

nical effect when the program is executed?

The text of the referral in the English

language is available on the Website of the

European Patent Office under

www.epo.org/patents/appeals/eba-decisions/

referrals/pending.html.

The Enlarged Board of Appeal considering

the referral will be composed as follows:

P. Messerli (CH) (Chairman), M. Vogel (DE),

D. Rees (GB), M. Dorn (DK), K. Härmand (EE),

A. Klein (FR), J.-P. Seitz (FR).

It is expected that third parties will wish to use

the opportunity to file written statements in

accordance with Article 10 of the Rules of

Procedure of the Enlarged Board of Appeal

(OJ EPO 2007, 303 ff). To ensure that any

such statements can be given due considera-

tion they should be filed together with any

new cited documents by the end of April

2009 at the Registry of the Enlarged Board

of Appeal, quoting case number G 3/08.

An additional filing of the statement and

documents in electronic form would be

appreciated (Dg3registry_eba@epo.org).

c) S'il est répondu par la négative à la ques-

tion 3 a), des caractéristiques peuvent-elles

contribuer au caractère technique de la

revendication si les seuls effets auxquels

elles contribuent sont indépendants de tout

matériel informatique particulier qui est

susceptible d'être utilisé ?

4. a) L'activité consistant à programmer un

ordinateur implique-t-elle nécessairement des

considérations d'ordre technique ?

b) S'il est répondu par l'affirmative à la ques-

tion 4 a), les caractéristiques résultant de la

programmation contribuent-elles par consé-

quent toutes au caractère technique d'une

revendication ?

c) S'il est répondu par la négative à la ques-

tion 4 a), les caractéristiques résultant de la

programmation ne peuvent-elles contribuer

au caractère technique d'une revendication

que si elles contribuent à un effet technique

supplémentaire lors de l'exécution du

programme ?

Le texte de la saisine en langue anglaise peut

être consulté sur le site Internet de l'OEB à

l'adresse suivante :

www.epo.org/patents/appeals/eba-decisions/

referrals/pending.html.

La Grande Chambre de recours qui exami-

nera les questions de droit soumises sera

composée de la façon suivante :

P. Messerli (CH) (Président), M. Vogel (DE),

D. Rees (GB), M. Dorn (DK), K. Härmand (EE),

A. Klein (FR), J.-P. Seitz (FR).

Il est probable qu'à cette occasion des tiers

souhaiteront user de la possibilité de

présenter des observations écrites conformé-

ment à l'article 10 du règlement de procédure

de la Grande Chambre de recours (JO OEB

2007, 303 s.). Afin que ces observations

puissent être dûment prises en compte, elles

devront être présentées, avec tout nouveau

document cité à leur appui, au greffe de la

Grande Chambre de recours d'ici la fin avril

2009, sous le numéro de référence G 3/08.

L'envoi électronique des observations et

documents serait également apprécié

(Dg3registry_eba@epo.org).
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Summary of Facts and Submissions

I. In the present referral case under Article 112(1)b EPC 
concerning several questions raised by the President of 
the EPO on Computer Implemented Inventions ("CII") the 
Enlarged Board of Appeal invited the public to file 
opinions on the questions submitted by the President. 

II. In an amicus curiae brief addressed to the Enlarged 
Board on 26 April 2009 Mr M. Schulz contested the 
impartiality of the Board giving the following reasons:

1. A technically qualified person in charge and 
mandated by the Enlarged Board of Appeal had officially 
and publicly given his opinion on the decisions 
mentioned in the referral of the President and on the 
interpretation of the EPC with respect to the exclusion 
of computer programs from patentability, among others 
on the decision in the case T 1173/97.

2. In the documents of the Diplomatic Conference of 
2000, the decision in the case T 1173/97 was considered 
to justify the deletion of the EPC provision excluding 
computer programs as non patentable subject matter. 
This means that this decision was not taken on the 
basis of the law in force at that time.

3. Furthermore, the person mentioned above, now a 
member of the Enlarged Board in the present case, 
supported the EU-proposal of a directive on CII as a 
lobbyist of the Commission. He declared publicly that 
the then-drafted version of the EU-directive would not 
initiate a reversal of the jurisdiction of the Boards 
of Appeal. This is further proof that the then-valid 
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law, which excluded computer programs from legal 
protection, had been disregarded by the Boards. 

4. Finally, just before its publication, a member of 
the Boards of Appeal publicly took the position that 
the referral of the President was inadmissible. This 
was an undue attempt to put pressure on the President 
and the Members of the Enlarged Board. 

5. On the strength of past experience with the 
behaviour of Board members the question is not whether 
there are different decisions and even whether these 
decisions are in line with the Convention. These 
questions have already been answered by the Boards' 
decisions. The question is rather whether it is 
possible having regard to the foregoing facts to 
compose an Enlarged Board from members of the Boards of 
Appeal, who have already been subject to a reproach of 
obliqueness. 

6. Under these conditions there is a suspicion of 
partiality with the consequence that the present 
composition of the Enlarged Board has to be dissolved 
and the grounds of dissolution have to be published.

III. After due deliberation of the Board, in the absence of 
the member concerned, the Chairman of the Enlarged 
Board of Appeal by order dated 28 September 2009 
appointed Mr Alting van Geusau as alternate to Mr Rees 
for the purpose of the proceedings under Article 4 
RPEBA and Article 24(4) EPC. 

IV. In his statement according to Article 4(2) RPEBA 
Mr Rees declared that, as a director in DG 2 between 
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2000 and 2003, he was assigned the duty of explaining 
the examination policy of DGs 1 and 2 with respect to 
computer-implemented inventions (CII), which was based 
on the case law of the Boards of Appeal, to the public 
and external bodies like the European Parliament. 
Furthermore he did the same when he attended as an 
expert for the European Commission a number of meetings 
of the responsible committee of the Council of 
Ministers where the proposal of a EU-directive on CII 
was discussed.

Reasons for the Decision

1.1 As provided by Article 24(3) EPC, members of a Board of 
Appeal or of the Enlarged Board of Appeal may be 
objected to by any party for one of the reasons 
mentioned in Article 24(1) EPC, or if suspected of 
partiality. Whereas objections based on Article 24(1) 
EPC (iudex inhabilis) may be raised by anyone, whether 
he is a party or not, the right to object to a member 
of the Board because of alleged partiality (iudex 
suspectus) is reserved to parties in the proceedings 
(see interlocutory decision of 15 June 2009 in case 
G 2/08, point 1.4 of the Reasons). In referral cases 
under Article 112 EPC, however, members of the public 
who file amicus curiae briefs do not have the status of 
a party. They are not entitled to file requests but 
only to submit their personal view of the case or that 
of their organisations, in order to support the Board 
with arguments that should be considered in its 
findings. Since an amicus curiae is not a party to the 
referral proceedings his request for exclusion of a 
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member of the Enlarged Board or of the Enlarged Board 
as a whole is inadmissible under Article 24(3) EPC.

1.2 However, pursuant to Rule 4(1) of the Rules of 
Procedure of the Enlarged Board of Appeal (RPEBA) in 
the version approved by the Administrative Council of 
the EPO on 7 December 2006 (OJ 2007, 304), the 
procedure of Article 24(4) EPC is also to be applied, 
if the Enlarged Board of Appeal has knowledge of a 
possible reason for exclusion or objection which does 
not originate from a member himself or from any party 
to the proceedings. Under this provision the 
submissions of a third party with respect to a member 
of the Enlarged Board to be objected to according to 
Article 24(1) EPC or suspected of partiality under 
Article 24(3) EPC are taken as information on the basis 
of which the Board can ex officio look at the alleged 
grounds of objection or suspicion of partiality. 

2.1 In the amicus curiae brief under consideration it is 
not alleged that one of the members of the Enlarged 
Board should be excluded from the case for reasons of a 
personal interest in the case, or for having been 
involved previously as a representative of the party 
(Article 24(1) EPC). Rather, the submission is based on 
the ground that one member of the Enlarged Board of 
Appeal in this case as well as the Board as a whole is 
suspected of partiality.

2.2 The interlocutory decision in case G 2/08 mentioned 
under point 1.1 above states that it might appear 
appropriate not to proceed any further with a complaint 
or information received if the so-called "possible" 
reason for exclusion or objection which does not 
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originate from a party to the proceedings or the 
Enlarged Board of Appeal itself, would amount to an 
abuse of procedure. The decision mentions as an example 
a complaint that is completely unsubstantiated or 
ignores established case law (point 2.3 of the Reasons). 

2.3 Turning to the present case, the Enlarged Board notes 
that the submissions in the amicus curiae brief are 
vague and largely unsubstantiated. The brief does not 
say who made which concrete remarks in which function 
under which circumstances and in which connection with 
respect to the referred questions such as to justify 
his exclusion as a member of the Enlarged Board of 
Appeal for reasons of suspicion of partiality.

Nevertheless the Enlarged Board is in the position to 
identify Mr D. Rees on the basis of these submissions 
as the member suspected in the amicus curiae brief and 
is also aware of his earlier duties as a director in 
DG 2 of the EPO between 2000 and 2003 and as an expert 
for the EU-Commission in the field of CII at that time. 
But these facts submitted to establish the suspicion of 
partiality are not suitable to do so. The mere general 
and unsubstantiated assertion that the member in 
question explained as an expert in earlier times, when 
he was still a director in DG 2, that the jurisprudence 
of the Boards of Appeal in the field of CII would not 
be against the EPC and the law of the member states of 
the EPO cannot support an argument that this member or 
even the whole Enlarged Board in this case (G 3/08) 
should be excluded from dealing with the referral. Nor 
can such a conclusion be supported by the – actually 
incorrect - submission that the members of the present 
Enlarged Board are all members of the Boards of Appeal. 
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This is not an argument justifying the assumption that 
- deciding on the present referral - they are not 
solely bound by the provisions of the EPC.

2.4 According to established case law of the Boards of 
Appeal, of the Enlarged Board and also of national 
courts of member states, the mere fact that a board 
member has expressed a view on the legal issue to be 
decided on a previous occasion, be it in a prior 
decision or in literature, be it in a prior position in 
the EPO or as an expert for external political 
institutions, cannot lead to the conclusion of doubts 
as to impartiality. Nor does a purely subjective 
impression that the opinions of a board member might be 
disadvantageous to a particular interest justify an
exclusion (see T 954/98, point 2.4 of the Reasons; see 
also J 15/04; see further Interlocutory decision of 
7 December 2006 in case G 1/05, point 20 of the Reasons; 
confirmed in G 2/08, supra, point 4.2 of the Reasons; 
[2002] EWCA Civ 90, [2003] QB 528 - Taylor v. Lawrence; 
[2003] UKHL 35, [2003] ICR 856 - Lawal v. Northern 
Spirit Ltd.; Locabail (UK) Ltd. v. Bayfield Properties 
Ltd.; Rappel de la portée des stipulations de 
l'article 6 de la Convention européenne des droits de 
l'homme et des libertés fondamentales, JurisClasseur 
Justice Administrative, Fasc 70-11; Baumbach/Lauterbach, 
Zivilprozessordnung, Vol. 1, 67th Edition, 2009, § 42 
Margin 44, 45, 57; Zöller, Zivilprozessordnung, 27th 
Edition, 2009 § 42 Margin 26, 33; Fasching, Lehrbuch 
des österreichischen Zivilprozessrechts, 2nd Edition, 
1990, Margin 154; Fasching, Kommentar zu den 
Zivilprozessgesetzen, Vol. 1, 2nd Edition, 2000, § 19 
Jurisdiktionsnorm Margin 10). 
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2.5 Once lawfully appointed, a judge is deemed to act in 
good faith and is therefore presumed impartial until 
proven otherwise (see interlocutory decision in G 2/08, 
point 3.2 with further remarks). Moreover the parties 
to judicial proceedings have a right to have their case 
considered and decided by lawfully appointed judges. 
Such judges not only have the right to be member of a 
Board but also have the duty to decide in the cases 
allocated to them. They can neither withdraw at will 
from the proceedings, nor be objected to, at will, by a 
party to the proceedings, or by any other person. On 
the other hand they have to withdraw from a case in 
which their impartiality could be reasonably doubted 
(see interlocutory decision in case G 2/08). E.g. there 
might indeed exist an issue of partiality if a judge 
let it be known that he would never change his mind on 
certain questions on which he has given his opinion 
before. However, in the present case there is no 
indication whatsoever that this might be so. 

3. Therefore, this Board sees no reason to exclude Mr Rees 
from its composition in case G 3/08 or to replace 
further members.
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Order

For these reasons it is decided that:

1. The request of Mr Schultz is rejected as inadmissible.

2. The composition of the Enlarged Board of Appeal in case 
G 3/08 remains unchanged.

The Registrar: The Chairman:

P. Martorana P. Messerli
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